
 

 
 

 

 

June 24, 2020 

The Honorable Karen Spilka 

Senate President 

State House, Room 332 

Boston, MA  02133 

 

Dear Madam President,  

As the Senate considers S.2769, An Act Putting Patients First, the Massachusetts College of Emergency Physicians 

(MACEP) wishes to comment on the provisions relative to reimbursement for Out of Network (OON) emergency 

services.  MACEP believes that strengthening patient protections and eliminating balance billing is more important 

than ever during our current state of emergency with COVID-19 and economic hardships of patients, but S.2769 

will result in insurance company profits at the risk of financially crippling small emergency medicine physician 

groups and the community emergency departments they work in. 

As we repeatedly point to, emergency physicians differ from any other specialty relative to contracting with health 

insurers.  Emergency physicians are subject to the federal EMTALA law.  Our doors are open 24/7/365, and our 

departments are a critically necessary hub for accessing behavioral health and substance use disorder services, let 

alone so many other emergent conditions like strokes, heart attacks and trauma. Under EMTALA, we are the only 

physician specialists that can never turn away or refuse to treat a patient who comes through our doors, regardless 

of insurance status or ability to pay for services.  We are unique in this regard and proud of this commitment to 

public health.  However, when insurers do not pay fairly for the costs of care, emergency physician groups have to 

turn to hospitals to subsidize the care or run the risk of reducing services or ultimately closing their doors.  In recent 

months we have seen one of our physician groups file for bankruptcy, impacted by COVID-19 related drops in 

patient volume (down 50% across MA, as reported by the Health Policy Commission (HPC)).  EMTALA is a 

distinction that separates emergency medicine from all other specialties in negotiations with health insurers. An 

emergency physician group can walk away from a contract that offers inadequate rates but cannot and will not walk 

away from patients, ethically or legally. 

S.2769 puts forth a problematic proposal for reimbursement of OON emergency services that will disincentivize 

insurers from entering into fair contract negotiations with physicians and will likely lead to reduced network 

adequacy and, thus, reduced access to care for patients.  The bill would allow insurers to reimburse OON 

emergency services at contracted or in-network rates if the physician participates in the carrier’s network but does 



 

 
 

not contract with the carrier for the patient’s specific plan.  If the physician does not contract with a particular 

carrier, then reimbursement would be determined by the HPC. 

Notably, there is no independent dispute resolution (IDR) process, only that the HPC consider “the advisability of 

establishing a process for providers or payers to dispute the accuracy or appropriateness of a rate.”  We look to NY 

as an example of a good IDR process.  With 5 years of experience, although the number of IDR claims has 

increased, it is a fraction of total claims (0.015% in 2018 from 0.011% in 2017).  The reason IDR claims is such a 

small fraction of all claims is because it is based on a “baseball style” process, where the party who loses pays the 

arbitration fee.  This limits the number of claims and provides a framework for each party to provide their fairest 

final offer.  New York State Department of Financial Services’ most recent assessment, the Report on the 

Independent Dispute Resolution Process (September 2019)1, states that the NY OON Law has saved consumers 

over $400,000,000 from the time it was implemented in March of 2015 through the end of 2018 with respect to 

emergency services alone. This savings has been realized in part through a reduction in costs associated with 

emergency services and an increased incentive for network participation. Moreover, they report a reduction in OON 

billing by 34% and lowered in-network emergency physician payments by 9%.  Decision outcomes for the IDR 

process were fairly evenly split between insurers and physician groups. With respect to this report, Governor 

Cuomo stated: “New York has made great progress when it comes to enforcing fairness in health care costs.” 

Forcing emergency physicians to accept rates set by the HPC undermines the fair contracting practices between 

physicians and insurers that is the basis by which our insurance markets work.  Many emergency physician groups 

in MA are small independent groups of 10-20 physicians and we do not have the large private-equity-backed 

corporate groups in this state that have made news in recent years for concerning billing practices. HPC recently 

reported that the total OON claims for emergency physicians in MA is less than 10,000 a year (<0.5%) with an 

average OON charge of $167.  Emergency Physician salaries in Northeastern region of the US are the lowest in the 

entire country.  MACEP is extremely concerned that this bill would lead to reduced rates for all emergency care 

and would particularly hinder the ability of smaller community hospitals to maintain their emergency services.  We 

predict that hospitals will be forced to subsidize emergency physician groups in order to keep the ED staffed, which 

will disproportionately affect the more vulnerable community hospitals.   

MACEP supports basing OON reimbursement on an independent benchmarking database and suggests the Fair 

Health medical claims database as a determinant of usual and customary fees for emergency physicians in OON 

situations. Fair Health is an independent non-profit entity created as a part of a legal settlement against an insurance 

company that established a transparent and accurate source of healthcare cost information for consumers, 

researchers, policymakers and the health care industry.  It's a standard that the National Conference of Insurance 

Legislators has endorsed. It is already utilized in 14 states, including 3 of our surrounding states (NY, NH, CT, IN, 

AK, KY, ND, AZ, WI, MN, PA, MD, MS), and the following federal departments and agencies: HHS, GAO, and 

AHRQ. Moreover, Fair Health was recommended by CMS’ Center for Consumer Information and Insurer 

Oversight contractor.  

MACEP is concerned that the OON reimbursement formula proposed in S.2769 will have a negative impact on 

emergency services at a time that Massachusetts is experiencing an economic and public health crisis. According to 

recently released data from the HPC, the reduction in health care utilization and spending in April 2019 and April 

2020 was dramatic, with emergency department visits taking the biggest hit of 50%.  That figure is even higher than 

the national figure of 42% reported by the CDC.  Outpatient hospital revenue is also down 50%. An OON proposal 

 
1 https://www.dfs.ny.gov/system/files/documents/2019/09/dfs_oon_idr.pdf 
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that is unfavorable to emergency medicine could have a disastrous impact on the healthcare safety net and reduce 

access to care, especially in community hospitals, which are disproportionately impacted by the reduction in 

outpatient revenue and which have less economic resources to compete with the larger health care systems. This is 

especially true in this state of emergency and with a tenuous economic landscape for hospitals and health care 

providers.  

MACEP supports S.2769, Section 65.  That Section directs the HPC and the Center for Health Information and 

Analysis (CHIA) to conduct a study on the effects of the COVID-19 pandemic on the Commonwealth’s health care 

delivery system, including on the accessibility, quality, and cost of health care services and the financial position of 

health care entities in the short-term, and the implications of those effects on long-term policy considerations.  

Again, with an eye on the potential for unintended consequences resulting from an unfavorable OON law, we 

respectfully encourage the Senate to await the results of the HPC’s research and analysis before moving forward 

with OON legislation at this time.   

We thank you for your consideration of MACEP’s comments. We would be happy to further discuss or to offer 

additional resources at your request.  

Sincerely  

 

Jesse Rideout, MD, FACEP 

President 

 


